declarations. 5 The phrasing differs among the provisions, which in turn impacts their justiciability and scope. Where such provisions are being enforced nationally and internationally, a growing caseload is elaborating the content of environmental rights. Even when the stated rights are deemed nonjusticiable, as well as when explicit guarantees of environmental rights are lacking, courts often find it necessary to take into account environmental quality in order to ensure the effective enjoyment of other human rights. For these reasons, numerous national and international tribunals today address and provide redress for at least some environmental harm. How they reach their conclusions and give substantive content to environmental rights is the subject of this article.
The article will examine the extent to which the environmental dimension of human rights, in particular the right to a specified environmental quality, has been given content by regional human rights tribunals and national courts through the incorporation of environmental law, principles and standards. It concludes that such bodies increasingly utilize environmental standards to adjudicate human rights claims related to the environment and to judge whether or not States have complied with their legal obligations.
PROCEDURE AND SUBSTANCE
In general, procedural human rights linked to environmental protection receive more attention than do substantive environmental rights in legal instruments, 6 jurisprudence 7 and in doctrine. 8 The focus on procedural rights has been based in part legislation, but they are also given content through litigation. International human rights tribunals in particular elaborate on the often generally stated rights whose implementation they monitor. Apart from the African Commission on Human and Peoples' Rights, no international human rights tribunal monitors compliance with a treaty-based 'right to environment' provision, because no such right was written into UN human rights treaties or the European 14 and American 15 Conventions. Instead UN treaty bodies and the Inter-American and European tribunals hear complaints about failures to enforce national environmental rights 16 or about environmental degradation that violates one or more of the guaranteed rights in the agreements over which they have jurisdiction. 17 The general treaty interpretation rules of the Vienna Convention on the Law of Treaties (VCLT), 18 especially Article 31(3), and interpretive principles developed by human rights tribunals to ensure the effective enjoyment of rights have proven particularly important in giving substance to environmental rights.
INTERPRETING HUMAN RIGHTS GUARANTEES
The VCLT calls for the terms of a treaty to be interpreted in good faith in accordance with their ordinary meaning in the context of the whole agreement and in the light of its object and purpose. 19 VCLT Article 31(3) adds several paragraphs designed to ensure that the treaty as a whole is also placed in context. It requires that there be taken into account subsequent agreements between the parties regarding the interpretation of the treaty or the application of its provisions, any subsequent practice which establishes an agreement of the parties regarding its interpretation and 'any relevant rules of international law applicable in the relations between the parties'. Thus no agreement stands in isolation, but it must always be considered along with other treaties, customary international law and general principles of law relevant to the issue.
In addition to the general structure of treaty interpretation set forth in the VCLT, regional human rights instruments contain specific provisions on interpretation. The European Convention, Article 53, for example, provides that nothing in the Convention shall be construed as limiting or derogating from any of the human rights and fundamental freedoms which may be ensured under the laws of any Contracting Party or under any other agreement to which it is a Party. 20 The American Convention on Human Rights goes further, safeguarding not only rights recognized by domestic laws and other agreements, but also the American Declaration of the Rights and Duties of Man and 'other international acts of the same nature' as well as 'other rights or guarantees that are inherent in the human personality …'. 21 The African Charter of Human and Peoples' Rights contains the broadest mandate, calling on its Commission to draw inspiration from international law on human and peoples' rights, other instruments adopted by the United Nations and by African countries in the field of human and peoples' rights and the provisions of instruments adopted by specialized agencies. 22 As subsidiary means to determine the relevant principles of law, the Commission is directed to take into consideration other general or special international conventions, African practices consistent with international norms on human and peoples' rights, customs generally accepted as law, general principles of law recognized by African states and legal precedents and doctrine. 23 The broad interpretive mandates of regional bodies have led to the practice of finding and applying the most favourable rule to individuals appearing before the courts and commissions. 24 In addition, human rights tribunals have developed various canons of interpretation that reinforce these mandates and the VCLT rules of treaty interpretation, allowing them to make broad use of environmental laws, principles and standards.
Using the VCLT, human rights bodies accept the primacy of the texts of human rights treaties, whose basic purpose is the protection of the rights of the individual. Based on this purpose, tribunals interpret the rights guaranteed in a dynamic manner. The Inter-American Court has referred to 'evolving American law' and the need to interpret legal instruments in the light of contemporary standards. 25 Neither the Inter-American Commission nor the Court adheres to a static or 'originalist' interpretation of the texts. Instead, both institutions have held that the provisions of regional human rights instruments must be interpreted and applied by taking into account 'developments in the field of international human rights law since those instruments were first composed and with due regard to other relevant rules of international law applicable to member states against which complaints of human rights violations are properly lodged'. 26 The jurisprudence of the Inter-American system reveals that relevant developments in the corpus of international human rights law may be drawn from the provisions of other international and regional instruments.
27
The European Court of Human Rights has also determined that it must have regard to the changing conditions within its Contracting States generally and must respond to evolving convergence as to the standards to be achieved. The European Court maintains this dynamic and evolutive approach because it finds it is 'of critical importance that the Convention is interpreted and applied in a manner which renders its rights practical and effective, not theoretical and illusory'. 28 Such an approach benefits environmental rights, which might be excluded from consideration using an 'originalist' interpretation of human rights agreements, because most of the latter were written before environmental law developed and thus environmental conditions were not contemplated by the treaty drafters.
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Applying its evolutive approach, the European Court has indicated that the scope of guaranteed rights is affected by the 'growing and legitimate concern both in Europe and internationally about offenses against the environment'.
30 It thus concluded that governments may adjust the amount of permissible bail that can be demanded and the length of pre-trial detention according to the particular circumstances of an environmental disaster. 31 In reaching this conclusion, the Court Interpreting human rights by reference to other legal instruments and principles is increasingly common. The European Court in 2008 described its methodology in detail and provided a useful framework for future cases. Demir and Baykara v Turkey, 34 a case concerning trade union freedoms, is the fullest exposition to date of the Court's views on the relevance of other legal instruments and general principles in instances where the European Convention is silent or lacking precision. The Turkish Government argued against reliance on international instruments other than the Convention, on the ground that such reliance would risk wrongly creating, by way of interpretation, new obligations not contained in the Convention. In particular, the Government contended that an international treaty to which the party concerned had not acceded could not be relied upon against it by reference to VCLT Article 31(3)(c). 35 The Court disagreed. The Court began with a summary of the principal VCLT rules of interpretation, which it deemed mandatory to determine the meaning of the terms and phrases used in the Convention. 36 Thus 'the Court is required to ascertain the ordinary meaning to be given to the words in their context and in the light of the object and purpose of the provision from which they are drawn'. 37 VCLT Article 32 allows recourse to supplementary means of interpretation, either to confirm a meaning or to establish the meaning where it would otherwise be ambiguous, obscure or manifestly absurd or unreasonable.
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The Court referenced VCLT Article 31(3)(c) in particular, in adding that the Court 'has never considered the provisions of the Convention as the sole framework of reference for the interpretation of the rights and freedoms enshrined therein. On the contrary, it must also take into account any relevant rules and principles of international law applicable in relations between the Contracting Parties'. The Court also cited its earlier jurisprudence on the Convention as a 'living instrument', which 'must be interpreted in the light of present-day conditions', taking into account 'evolving norms of national and international law in its interpretation of Convention provisions'. 40 The remainder of the Court's analysis pointed to the variety of sources that are relevant to this general approach, first looking to other international human rights treaties that are applicable in the particular sphere, 41 and then to 'general principles of law recognized by civilized nations' as mentioned in Article 38 §1 (c) of the Statute of the International Court of Justice.
42 According to the European Court, general principles of law may be identified in texts of universal and regional scope (not only human rights treaties) and in the jurisprudence of international 43 and domestic courts 44 that apply these instruments. In addition, the Court may use 'intrinsically non-binding instruments of Council of Europe organs, in particular recommendations and resolutions of the Committee of Ministers and the Parliamentary Assembly'. 45 The Court may further 'support its reasoning' by reference to norms emanating from other Council of Europe organs, whether supervisory mechanisms or expert bodies.
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In sum, the European Court considers the object and purpose of the Convention provisions, but it also takes into account the international law background to the legal question before it. Being made up of a set of rules and principles that are accepted by the vast majority of States, the common international or domestic law standards of European States reflect a reality that the Court cannot disregard when it is called upon to clarify the scope of a Convention provision that more conventional means of interpretation have not enabled it to establish with a sufficient degree of certainty. When common ground among the norms is found, the Court will not distinguish between sources of law according to whether or not they have been signed or ratified by the respondent State. 48 It is sufficient for the Court that the relevant international instruments denote a continuous evolution in the norms and principles applied in international law or in the domestic law of the majority of member States of the Council of Europe and show, in a precise area, that there is common ground in modern societies.
It remains to be seen how far national and international tribunals have proceeded in making use of environmental norms to give substance to environmental rights.
USING ENVIRONMENTAL LAW TO GIVE SUBSTANCE TO ENVIRONMENTAL HUMAN RIGHTS
Human rights tribunals have given effect to various human rights linked to environmental protection by reference to international environmental principles, standards and norms. In addition, they have emphasized the importance of giving effect to national environmental rights provisions. In so doing they have given substantive content to environmental rights and corresponding state obligations. At the national or provincial level, constitutional provisions vary in the chosen description of the environmental quality that is protected. While many of the older provisions refer to a 'healthy' or 'healthful' environment, more recent formulations add references to ecology and/or biodiversity to the guarantee, although the right may be stated in a limited manner. The Quebec provincial Charter, for example, provides 'Every person has a right to live in a healthful environment in which biodiversity is preserved, to the extent and according to the standards provided by law'. 54 The French Constitution, amended to add a Charter of the Environment in 2005, 55 affords French citizens the right to live in a 'balanced environment, favorable to human health'. 56 The French Conseil Constitutionnel has used the Charter to review legislative enactments, 57 finding that the Charter constitutes a 'fundamental freedom' of constitutional value allowing for the suspension of an administrative decision under French procedural law. 58 Eastern European countries have also altered or changed their constitutions since the fall of the Soviet Union to include a substantive right to the environment, and courts have found these rights justiciable. 59 In Latin America, Article 19 of the 1980 Constitution of Chile provides for a 'right to life' and a 'right to live in an environment free of contamination' and establishes that certain other individual rights may be restricted to protect the environment. 60 The Government of Chile is required to 'ensure that the right to live in an environment free of contamination is not violated' and to 'serve as a guardian for and preserve nature/the environment'. States in the US have the power to provide their citizens with rights additional to those contained in the federal constitution, 62 and state constitutions revised or amended from 1970 to the present have added environmental protection among their provisions. 63 To mark the occasion of the first Earth Day in 1970, the Pennsylvania legislature adopted a proposed amendment to the state constitution, 64 subsequently approved overwhelmingly by voters in the state, 65 and added what is now Article I, section 27 to the state constitution:
Section 27. Natural resources and the public estate The people have a right to clean air, pure water, and to the preservation of the natural, scenic, historic and aesthetic values of the environment. Pennsylvania's public natural resources are the common property of all the people, including generations yet to come. As trustee of these resources, the Commonwealth shall conserve and maintain them for the benefit of all the people.
The amendment and others like it were intended to elevate environmental protection as a fundamental value to a constitutional status above the states' legislative and regulatory norms and to protect the environment beyond issues of human health. 66 A second aim was to expand standing to sue to allow public interest litigation on behalf of the Developing substantive environmental rights 99 environment. 67 Illinois, Massachusetts 68 and Montana 69 all amended their constitutions in 1972 to provide in similar fashion for a right to a clean and healthful environment. The scope and content of this right has been a subject of litigation in all of these states.
The Supreme Court of Montana has provided the most detail about the substantive implications of a right to a specified environmental quality. In Montana Environmental Information Center et al v Department of Environmental Quality, 70 the plaintiffs contended that the Constitution's environmental protections were violated by the legislature when it amended state law to provide a blanket exception to requirements governing discharges from well water without regard to the degrading effect that the discharges would have on the surrounding or recipient environment. The monitoring of well tests was also inadequate because it was done without regard to the harm caused by those tests. Plaintiffs asserted that specific groundwater discharges degraded high-quality waters, as shown by the government's own adopted water quality standards. The Court concluded that:
… the right to a clean and healthful environment is a fundamental right because it is guaranteed by the Declaration of Rights found at Article II, Section 3 of Montana's Constitution, and that any statute or rule which implicates that right must be strictly scrutinized and can only survive scrutiny if the State establishes a compelling state interest and that its action is closely tailored to effectuate that interest and is the least onerous path that can be taken to achieve the State's objective.
In coming to its conclusion, the Court considered the meaning and scope of the environmental quality guaranteed by the Constitution. It examined the drafting history of the constitutional amendment, noting that the original proposal had no adjectives preceding the word environment. 71 It quoted one delegate involved in the drafting as explaining that descriptive adjectives such as healthful or unsoiled were not included because:
The majority felt that the use of the word 'healthful' would permit those who would pollute our environment to parade in some doctors who could say that if a person can walk around 67. For example, Hawaii's Constitution, Art XI, s 9, is clear on the right and its justiciability: 'Each person has the right to a clean and healthful environment, as defined by law relating to environmental quality, including control of pollution and resources. Any person may enforce this right against any party, public or private, through appropriate legal proceedings'. See Life of the Land v Land Use Comm'n of the State of Hawai'i, 623 P.2d 431 (Haw. 1981) (granting standing to an environmental organization which sought to challenge a reclassification of certain lands which were not owned by any of the organization's members. The Supreme Court held that the plaintiffs' 'aesthetic and environmental interests', were 'personal' rights guaranteed by Art 11, s 9 of the Constitution). See also, Richard v Metcalf, 921 P.2d 122 (Haw. 1997); Kahuna Sunset Owners Ass'n v Mahui County Council, 948 P.2d 122 (Haw. 1997). 68. Massachusetts guarantees the right to clean air and water, freedom from excessive and unnecessary noise and the natural scenic, historic and aesthetic qualities of their environment: Mass Const Art XLIX. 69. Montana's amendment provides 'The people shall have the right to clean air and water, freedom from excessive and unnecessary noise, and the natural, scenic, historic, and esthetic qualities of their environment; and the protection of the people in their right to the conservation development and utilization of the agricultural, mineral, forest, water, air and other natural resources is hereby declared to be a public purpose': Mont Const XLIX. with four pounds of arsenic in his lungs or SO2 gas in his lungs and wasn't dead, that that would be a healthful environment. 72 Other delegates countered that without descriptive adjectives, such as 'clean and healthful' prior to the term 'environment', the proposal lacked the force intended by its proponents. However the drafting committee expressed its concern that including the adjectives would actually permit degradation of Montana's environment, 73 with one of its members suggesting that:
This country is going to have to address itself to the question of a healthful environment. What I'm concerned about is an environment that is better than healthful. If all we have is a survivable environment, then we've lost the battle. We have nothing left of importance. The federal government will see to it one way or another, if it's in its power, that we have an environment in which we can manage to crawl around or to survive or to in some way stay 'alive'. But the environment that I'm concerned about is that stage of quality of the environment which is above healthful; and if we put in the Constitution that the only line of defense is a healthful environment and that I have to show, in fact, that my health is being damaged in order to find some relief, then we've lost the battle; so I oppose this amendment. 74 In the end, it was agreed by both sides of the debate that the conventions intended to adopt whatever the delegates could agree was the stronger language; the adjectives were added. 75 Based on this history, the Court concluded that the delegates intended to provide language and protections which were both anticipatory and preventive.
The delegates did not intend to merely prohibit that degree of environmental degradation which can be conclusively linked to ill health or physical endangerment. Our constitution does not require that dead fish float on the surface of our state's rivers and streams before its farsighted environmental protections can be invoked….
We conclude that the constitutional right to a clean and healthy environment and to be free from unreasonable degradation of that environment is implicated based on the Plaintiffs' demonstration that the pumping tests proposed by SPJV would have added a known carcinogen such as arsenic to the environment in concentrations greater than the concentrations present in the receiving water and that the DEQ or its predecessor after studying the issue and conducting hearings has concluded that discharges containing carcinogenic parameters greater than the concentrations of those parameters in the receiving water has a significant impact which requires review pursuant to Montana's policy of nondegradation…. , in which it held that 'the protections and mandates of this provision apply to private action -and thus to private parties -as well' as to state action. Thus, 'it would be unlawful for Cape-France, a private business entity, to drill a well on its property in the face of substantial evidence that doing so may cause significant degradation of uncontaminated aquifers and pose serious public health risks'.
Developing substantive environmental rights 101 Other national courts have similarly given broad reading to constitutional guarantees, and have done so through reference to national and international environmental standards. Article 24 of the South African Constitution provides that:
Everyone has a right to (a) to an environment that is not harmful to their health or well being; and (b) to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that (i) prevent pollution and ecological degradation; (ii) promote conservation; and (iii) secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development. 77 The South African Constitutional Court explicitly relied on international environmental principles in giving substantive content to this Constitutional guarantee. Fuel Retailers Association of Southern Africa v Director-General Environmental Management, Department of Agriculture, Conservation and Environment, Mpumalanga Province and Others 78 addressed the nature and scope of the obligations of environmental authorities when they make decisions that may have a substantial detrimental impact on the environment. The Court characterized the case as one that required the integration of the need to protect the environment with the need for social and economic development. In the Court's view, the international principle of sustainable development provided the applicable framework for reconciling these two needs.
79
Sustainable development 'recognises that socio-economic development invariably brings risk of environmental damage as it puts pressure on environmental resources', but it envisages that decision-makers 'will ensure that socio-economic developments remain firmly attached to their ecological roots and that these roots are protected and nurtured so that they may support future socio-economic developments'. 80 In the Court's view, the National Environmental Management Act, which was enacted to give effect to section 24 of the Constitution, embraces the concept of sustainable development, defined to mean 'the integration of social, economic and environmental factors into planning, implementation and decision-making for the benefit of present and future generations'. In turn, this broad definition of sustainable development integrates environmental protection and socioeconomic development and incorporates the internationally recognized principle of intergenerational and intragenerational equity. The Court saw a second objective inherent in the Constitutional and legislative guarantees: to identify and predict the actual or potential impact of development and to consider ways of minimising negative impact while maximising benefit. Thirdly, and finally, the Court pointed out that NEMA requires application of the precautionary approach, 'a risk averse and cautious approach', that takes into account the limitation on present knowledge about the consequences of an environmental decision. This precautionary approach was seen to be especially important because NEMA requires that the cumulative impact of a development on the environmental and socioeconomic conditions be investigated and addressed. 82 The precautionary principle required the authorities to insist on adequate precautionary measures to safeguard against the contamination of underground water. 'This principle is applicable where, due to unavailable scientific knowledge, there is uncertainty as to the future impact of the proposed development. Water is a precious commodity; it is a natural resource that must be protected for the benefit of present and future generations'.
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The Court thus set aside the decision of the environmental authorities and required reconsideration consistent with the judgment. As to the role of the courts in giving effect to environmental rights, the Court was clear:
The role of the courts is especially important in the context of the protection of the environment and giving effect to the principle of sustainable development. The importance of the protection of the environment cannot be gainsaid. Its protection is vital to the enjoyment of the other rights contained in the Bill of Rights; indeed, it is vital to life itself. It must therefore be protected for the benefit of the present and future generations. The present generation holds the earth in trust for the next generation. This trusteeship position carries with it the responsibility to look after the environment. It is the duty of the court to ensure that this responsibility is carried out.
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(i) That the disturbance of ecosystems and loss of biological diversity are avoided, or, where they cannot be altogether avoided, are minimised and remedied; (ii) that pollution and degradation of the environment are avoided, or, where they cannot be altogether avoided, are minimised and remedied; (iii) that the disturbance of landscapes and sites that constitute the nation's cultural heritage is avoided, or where it cannot be altogether avoided, is minimised and remedied; (iv) that waste is avoided, or where it cannot be altogether avoided, minimised and reused or recycled where possible and otherwise disposed of in a responsible manner; (v) that the use and exploitation of non-renewable natural resources is responsible and equitable, and takes into account the consequences of the depletion of the resource; (vi) that the development, use and exploitation of renewable resources and the ecosystems of which they are part do not exceed the level beyond which their integrity is jeopardised; (vii) that a risk-averse and cautious approach is applied, which takes into account the limits of current knowledge about the consequences of decisions and actions; and (viii) that negative impacts on the environment and on people's environmental rights be anticipated and prevented, and where they cannot be altogether prevented, are minimised and remedied. 82. Section 24(7)(b) of NEMA provides 'Procedures for the investigation, assessment and communication of the potential impact of activities must, as a minimum, ensure … investigation of the potential impact, including cumulative effects, of the activity and its alternatives on the environment, socio-economic conditions and cultural heritage, and assessment of the significance of that potential impact'. 83. Ibid para 98. 84. Ibid para 102.
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Where no specific quality of environment is constitutionally guaranteed, national courts may still have jurisdiction to judge governmental action or inaction with reference to environmental laws and standards. Environmental protection laws in many, if not most, states, provide for citizen lawsuits as a means of enforcing legislative and regulatory standards. Such suits have played a significant role in enforcing clean air and water acts, 85 as well as endangered species laws. As with human rights litigation, citizens sue the government to secure its performance of mandatory duties under the law; 86 in addition, however, suits may be brought against regulated industries and other polluters in order to halt environmental harm. Courts have upheld citizen suit provisions and enforced substantive limits on permissible activities. In general, government officials are held to a due diligence standard. 87 The criteria used to assess whether or not due diligence has been exercised could be useful in human rights cases to decide whether or not a government has taken the requisite measures to respect and ensure environmental rights. In general, due diligence is tested by whether or not the government sought compliance through an enforcement action against the actor causing harm; whether or not the government monitored the actor's activities after conclusion of the enforcement action and whether or not the penalties assessed provided adequate deterrence against repetition of the violation.
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At the international level, in the western hemisphere, the Inter-American Commission and Court have articulated the right to an environment at a quality that permits the enjoyment of all guaranteed human rights, despite a lack of reference to the environment in nearly all inter-American normative instruments. In the cases presented to these institutions, applicants have asserted violations of the rights to life, health, property, culture and access to justice, but some of them have also cited to guarantees of freedom of religion and respect for culture. The Commission's general approach to environmental protection has been to recognize that a basic level of environmental health is not linked to a single human right but is required by the very nature and purpose of human rights law:
The American Convention on Human Rights is premised on the principle that rights inhere , a civil penalty of $100,000 was considered inadequate and a citizen suit for additional penalties was allowed to proceed. and to preservation of physical well-being. Conditions of severe environmental pollution, which may cause serious physical illness, impairment and suffering on the part of the local populace, are inconsistent with the right to be respected as a human being. 89 Similarly, using environmental standards, the European Court of Human Rights has given some indications of the quality of environment required to comply with the Convention's substantive guarantees. In its first major decision 90 involving environmental harm as a breach of the right to private life and the home, guaranteed by Article 8 of the European Convention, the European Court held that severe environmental pollution may affect individuals' 'well-being' to the extent that it constitutes a violation of Article 8. The pollution need not reach the point of affecting health, if the enjoyment of home, private and family life are reduced and there is no fair balance struck between the community's economic well-being and the individual's effective enjoyment of guaranteed rights. 91 The Court further explained the Lopez Ostra standard in Fadayeva v Russia, 92 noting that because 'no right to nature preservation is as such included among the rights and freedoms guaranteed by the Convention', the adverse effects of environmental pollution must attain a certain minimum level if they are to fall within the scope of Article 8. The requisite effects or interference need not reach the level of proven injury to health; it is enough if there are serious risks posed. 93 In Fadayeva, the applicant succeeded on her claim because she was made more vulnerable to various diseases, even though quantifiable harm to her health was deemed not proved; in addition, the Court found that her quality of life at her home was adversely affected.
When the applicant's claim of interference is inadequate or subsidiary to concerns that do not fall within the scope of Article 8, the claim will be rejected. In Kyrtatos v Greece, 94 the applicants complained of the noise and lights resulting from tourist development projects near their home. These complaints were not considered sufficiently serious to bring the case within the scope of Article 8, because the applicants had not asserted any deleterious consequences or serious impacts from the alleged pollution. The Court also seemed convinced, probably correctly, that the applicant's main claim concerned 'interference with the conditions of animal life in the swamp'. In the Court's view, such interference could not constitute an attack on the private or family life of the applicants. The Court referred to the fact that the applicants did not own the protected area. Thus, even though they alleged that the area, which adjoined their property, had lost all its scenic beauty and had changed profoundly in character from a natural habitat for wildlife to a tourist development filled with noise and light, the Court denied the Article 8 claim, reasoning that 
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… even assuming that the environment has been severely damaged by the urban development of the area, the applicants have not brought forward any convincing arguments showing that the alleged damage to the birds and other protected species living in the swamp was of such a nature as to directly affect their own rights under Article 8 sec. 1 of the Convention. It might have been otherwise if, for instance, the environmental deterioration complained of had consisted in the destruction of a forest area in the vicinity of the applicants' house, a situation which could have affected more directly the applicants' own well-being. 95 The Court has consistently held to the view that nature protection as such is not part of the Convention's guarantees. If such a guarantee exists under national law, however, there may be a separate claim for failure to enforce that law, as there was in this case. 96 In deciding the merits of admissible cases, the Court has cited other instruments that refer to environmental quality. Taşkin and Others v Turkey 97 involved challenges to the development and operation of a gold mine, which the applicants alleged caused environmental damage to the detriment of people in the region. Appropriate procedures had been followed; the challenge was to the substance of the decision taken. Applicants had litigated the issue and won in domestic courts. The Turkish Supreme Administrative Court repeatedly concluded that the operating permit in issue did not serve the public interest and that the safety measures which the company had taken did not suffice to eliminate the risks involved in such an activity. Before the European Court, the applicants alleged a violation of Article 8.
In reviewing the applicable legal framework, the Court referred to Rio Principle 10 and the Aarhus Convention, as they set forth procedural rights. In addition, however, the Court quoted from a Parliamentary Assembly resolution on environment and human rights 98 that was relevant to the substantive issues in the case. The Assembly resolution recommended that member states ensure appropriate protection of life, health, family and private life, physical integrity and private property, taking particular account of the need for environmental protection, and that member states recognize a human right to a healthy, viable and decent environment. The latter includes the objective obligation for states to protect the environment in national laws, preferably at the constitutional level. Given this recommendation and the domestic Constitutional guarantees, the Court found a violation despite the absence of any accidents or incidents at the mine. The mine was deemed to present an unacceptable risk.
The European Court's application of environmental standards reached a new level in a chamber judgment delivered 27 January 2009 in the case of Tatar v Romania. The case arose in the aftermath of an ecological disaster at a gold mine in Romania, which resulted in high levels of sodium cyanide and heavy metals being released into local freshwaters. The contaminated water passed into the Tisza River in Hungary and eventually into the Danube River, causing pollution as far as the Black Sea. After two Romanians, father and son, were unable to achieve any accountability or redress through Romanian administrative and penal procedures, they brought an action in the European 95. Ibid para 53. On this point, the dissenting judge disagreed, unable to see a major difference between the destruction of a forest and the destruction of the extraordinary swampy environment, the applicants had been able to enjoy near their house before the development projects. Court, alleging violations of Convention Articles 2 and 8. The Court decided to proceed with the case solely under Article 8. As in other cases, the Court made note of the right to a healthy and balanced environment under the Romanian Constitution and of the domestic law implementing this right. It focused in large part on the procedural rights to information, public participation and redress, but it also considered the substantive obligations of the government under international environmental standards. The Court relied on UNEP findings about the causes and consequences of the accident, as well as WHO determinations about the health consequences of exposure to sodium cyanide, placing heavy reliance on them in the absence of adequate domestic fact-finding. The Court referred to international standards on best practices for the mining industry and, significantly, quoted extensively from the Stockholm Declaration on the Human Environment, the Rio Declaration on Environment and Development and the Aarhus Convention. It also included an extract from the ICJ's Gabcikovo Nagymaros judgment about environmental protection, resolutions of the Parliamentary Assembly, and legal texts of the European Union. Two of its conclusions were particularly important. First, the European Court declared in this case that the precautionary principle has moved, on the European level, from being a philosophical concept to being a juridical norm with content to be applied. This means the government must take action to adopt reasonable and adequate measures capable of respecting the rights of individuals against serious risks to their health and well-being, even where scientific certainty is lacking. Secondly, the Court recalls to Romania the obligation under Stockholm Principle 21 and Rio Principle 14 to prevent significant transboundary harm, in noting that both Hungary and Serbia were affected by the mining accident. These international norms, the Court finds, should have been applied by the Romanian government. It is the first time the Court has made reference to this obligation. Sadly, having unanimously found a violation of Article 8, the Court by a vote of five to two, rejected any compensatory damages for the applicants and awarded them only their costs of litigation.
Noise pollution cases often turn on compliance with local environmental laws. Where the state conducts inspections and finds that the activities do not exceed permissible noise levels established for the area, at least in the absence of evidence of serious and long-term health problems, the Court is unlikely to find that the State failed to take reasonable measures to ensure the enjoyment of Article 8 rights. 99 In other words, where no specific environmental quality is guaranteed by the constitution or applicable human rights instrument, the courts accord considerable deference to the level of protection enacted by state or local authorities. 
The scope of state obligations
Enforcement of environmental rights involves courts in not only determining the mandated environmental quality, but also in assessing whether or not the government has taken the requisite actions to achieve that quality. This is not a strict liability standard, but the courts have not been entirely clear about what exactly is the standard of care for governmental acts and omissions. Human rights tribunals have made clear that the state may be responsible whether pollution or other environmental harm is directly caused by the State or whether the State's responsibility arises from its failure to regulate properly private-sector activities. 101 Human rights instruments require States not only to respect the observance of rights and freedoms but also to guarantee their existence and the free exercise of all of them against private as well as State actors. Thus any act or omission by a public authority which impairs guaranteed rights may violate a state's obligations. 102 This is particularly important in respect to the environment, where most activities causing harm are undertaken by the private sector.
In the Inter-American system, positive obligations for the state to act derive not only from the generic obligations of Convention Article 1, 103 but also from specific rights, including Declaration Article I and Convention Article 4, which guarantee an individual's right to life. 104 In the case of Yanomami v Brazil, 105 the Inter-American Commission found that the government had violated the Yanomami rights to life, liberty and personal security guaranteed by Article I of the Declaration, as well as the right of residence and movement (Article 8) and the right to the preservation of health and wellbeing (Article 11), 106 because the government failed to implement measures of 'prior and adequate protection for the safety and health of the Yanomami Indians'.
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The Yanomami case did not go into detail about the conduct required of a government or the standard of care the Commission would expect. Other cases and country studies have helped to clarify some issues in this respect, specifying that governments must enact appropriate laws and regulations, and then fully enforce them. In a country report on Ecuador, the Commission referred generally to the obligation of the state to respect and ensure the rights of those within its territory and the responsibility of the government to implement the measures necessary to remedy existing pollution and to prevent future contamination which would threaten the lives and health of its people, including through addressing risks associated with hazardous development activities, such as mining. 108 Governments must regulate industrial and other activities that potentially could result in environmental conditions so detrimental that they create risks to health or life.
109 Furthermore, the government must enforce the laws that it enacts as well as any constitutional guarantee of a particular quality of environment.
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The Commission was clear: 'Where the right to life, to health and to live in a healthy environment is already protected by law, the Convention requires that the law be effectively applied and enforced'.
111
The State must also comply with and enforce the international agreements to which it is a signatory, whether these are human rights instruments or ones related to environmental protection. In the Ecuador report, the Commission noted that the state is party to or has supported a number of instruments 'which recognize the critical connection between the sustenance of human life and the environment', including the Additional Protocol to the American Convention in the Area of Economic, Social 118 Through the standard-setting and enforcement process, the State must 'take the measures necessary to ensure that the acts of its agents … conform to its domestic and inter-American legal obligations'.
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States thus are not exempt from human rights and environmental obligations in their development projects: 'the absence of regulation, inappropriate regulation, or a lack of supervision in the application of extant norms may create serious problems with respect to the environment which translate into violations of human rights protected by the American Convention'. 120 In the case of the Saramaka People v Suriname, 121 the Inter-American Court set forth three safeguards it deemed essential to ensuring that development is consistent with human rights and environmental 110. In the Ecuador report, the Commission heard allegations that the Government had failed to ensure that oil exploitation activities were conducted in compliance with existing legal and policy requirements. The Commission's on site delegation also heard that the Government of Ecuador had failed to enforce the inhabitants' constitutionally protected rights to life and to live in an environment free from contamination. The domestic law of Ecuador recognizes the relationship between the rights to life, physical security and integrity and the physical environment in which the individual lives. The first protection accorded under Art 19 of the Constitution of Ecuador, the section which establishes the rights of persons, is of the right to life and personal integrity. The second protection establishes 'the right to live in an environment free from contamination'. Accordingly, the Constitution invests the State with responsibility for ensuring the enjoyment of this right and for establishing by law such restrictions on other rights and freedoms as are necessary to protect the environment. Thus the Constitution establishes a hierarchy according to which protections which safeguard the right to a safe environment may have priority over other entitlements: Ibid 78-86. 111. Ibid. Developing substantive environmental rights 109 protection: (1) the state must ensure the effective participation of the members of the Saramaka people, in conformity with their customs and traditions, regarding any development, investment, exploration or extraction plan within Saramaka territory; (2) the state must guarantee that the Saramakas will receive a reasonable benefit from any such plan within their territory and (3) the state must ensure that no concession will be issued within Saramaka territory unless and until independent and technically capable entities, with the state's supervision, perform a prior environmental and social impact assessment. 122 It is notable that these requirements parallel the Bonn Guidelines on Access and Equitable Benefit-Sharing, 123 adopted pursuant to the Convention on Biological Diversity, although the Court does not cite them, referring instead to views of the UN Human Rights Committee, 124 The European Court's jurisprudence is similar. The Court requires at a minimum that the State should have complied with its domestic environmental standards. 128 The issue of compliance with domestic law is particularly important when there is a domestic constitutional right to environmental protection. The European Court will review governmental actions in the light of the domestic law. Okyay and Others v Turkey 129 concerned the failure of Turkish authorities to enforce constitutional rights and statutory environmental laws. The applicants had successfully challenged in domestic courts the operations of thermal power plants in Southwest Turkey, which they claimed would damage the environment and pose risks for the life and health of the Aegean region's population. They explicitly argued that Article 56 of the Turkish Constitution guaranteed them the right to live in a healthy and balanced environment. They did not argue that they had suffered any economic or other loss. The European Court agreed that they had a right under Turkish law to protection against damage to the environment and that their rights under Article 6(1) had been violated due to the failure of Turkish authorities to comply in practice and within a reasonable time with the domestic court's judgments.
Domestic constitutional laws and provisions are also important in cases where the applicants have no independent claim under the European Convention for severe pollution but instead are seeking nature protection or protection of the environment more generally. In Kyrtatos v Greece, 130 as in the Okyay case, the applicants' claim involved a constitutional provision protecting the environment. In the domestic courts, the applicants and the Greek Society for the Protection of the Environment and Cultural Heritage asserted that the local prefect's decisions to allow development projects, and consequently building permits, were illegal because the area concerned was a swamp safeguarded by Article 24 of the Greek Constitution, which protects the environment. The domestic court held that the prefect had violated Article 24 of the Constitution, because the decision put in jeopardy an important natural habitat for various protected species, including birds, fishes and sea turtles. It followed that the building permits were also unlawful and had to be quashed. The decision was not enforced by the local authorities, who instead issued further building permits. Given the constitutional provision, the European Court found a violation of Article 6(1), because the domestic law gave environmental rights to the applicants and the government had failed to enforce them.
The African Commission also has identified governmental obligations in this field by reference to environmental norms. In SERAC v Nigeria, the African Commission held that Article 24 'imposes clear obligations upon a government to take reasonable and other measures to prevent pollution and ecological degradation, to promote conservation, and to secure an ecologically sustainable development and use of natural resources'. 131 Compliance with these obligations includes ordering or permitting independent scientific monitoring of threatened environments, requiring environmental and social impact studies, monitoring hazardous materials and activities, as well as providing information and an opportunity for the public to participate in decisionmaking. 132 While the Commission did not cite to specific environmental agreements, the obligations it mentions are part of international environmental law.
Beyond ensuring that any domestic environmental rights are enforced, the European Court scrutinizes the adequacy of the domestic law to see if the State has ensured a fair balance between the interests of the community and the rights of those affected. The Court accords each state a wide margin of appreciation in this respect, because national authorities 'are in principle better placed than an international court to assess the requirements' in a particular local context and to determine the most appropriate environmental policies and individual measures while taking into account the needs of the local community, 133 especially in a technical sphere like environmental protection. 134 The wide margin of appreciation afforded governments means that the Court will only find a violation if there is a 'manifest error of appreciation' by the national authorities in striking a fair balance between the competing interests of the different private actors. 135 The final evaluation as to whether the justification given by the State is relevant and sufficient remains subject to review by the Court, 136 but 'only in exceptional circumstances' will the court look beyond the procedures followed to disallow the conclusions reached by domestic authorities on the environmental protection measures to be taken on the projects and activities Developing substantive environmental rights 111 allowed to proceed. 137 Even if it finds that the State decided wrongly, the Court will not determine exactly what should have been done to reduce the pollution in a more efficient way.
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Another human rights supervisory body has also found violations of substantive guarantees due to the failure of the government to legislate to protect the environment. The first and, to date, only European Social Charter complaint to concern environmental conditions, lodged 4 April 2005, claimed violations of the Charter's right to health provisions 139 because the State had not adequately prevented negative environmental impacts nor had it developed an appropriate strategy to prevent and respond to the health hazards stemming from lignite mining. The complaint also alleged that there was no legal framework guaranteeing security and safety of persons working in lignite mines. The European Committee of Social Rights concluded that the government had violated the Charter. 140 On the issue of the right to health (Article 11), the Committee examined the Greek National Action Plan for greenhouse gas emissions and found it inadequate in the light of the State's obligations under the Kyoto Protocol and the principle requiring use of the 'best available techniques'.
141
While the Committee found that Greek regulations on information and public participation were satisfactory, the evidence showed 'that in practice the Greek authorities do not apply the relevant legislation satisfactorily'. Very little had been done to organize systematic epidemiological monitoring of those concerned and no morbidity studies had been carried out.
The imposition of substantive environmental quality standards does not exclude but rather reinforces procedural rights. Indeed, human rights tribunals have read the procedural rights and corresponding State obligations into substantive human rights guarantees such as the right to life and to privacy and home life. This approach has been important in instances where the guarantees of procedural rights in human rights instruments are not strong, as is the case in the European Convention. In Guerra v Italy, 142 the applicants alleged that the Italian authorities violated Convention Articles 2, 8 and 10 by failing to mitigate the risk of a major accident at a nearby chemical factory and by withholding information from local residents about the risks and emergency procedures. The 'right to information' claim was dismissed, because the European Convention does not require the collection and dissemination of information about the environment, but the European Court effectively incorporated this requirement 137. Ibid para 105, citing Taskin (n 97). 138. In particular, the Court says it would be going too far to assert that the State or the polluting undertaking were under an obligation to provide the applicant with free housing: Para 133. It is enough to say that the situation called for a special treatment of those living near the plant. provides for greenhouse gas emissions for the whole country and all sectors combined to rise by no more than 39.2% until 2010, whereas Greece was committed, in the framework of the Kyoto Protocol, to an increase in these gases of no more than 25% in 2010. When air quality measurements reveal that emission limit values have been exceeded, the penalties imposed are limited and have little dissuasive effect. Moreover, the initiatives taken by DEH (the public power corporation operating the Greek lignite mines) to adapt plant and mining equipment to the "best available techniques" have been slow'. 142. Guerra v Italy (App no 14967/89) Reports 1998-I, no 64.
into the applicant's Article 8 claim as the 'procedural dimension' of the obligation of states to secure effective respect for the applicants' right to family and home life.
In Oneryildiz v Turkey, 143 the European Court of Human Rights made reference to several environmental texts, both binding and nonbinding in holding the Turkish government responsible for the loss of life and property resulting from a methane explosion at a waste site. The binding texts deemed relevant were the Lugano Convention on hazardous activities 144 and the Strasbourg Convention on Protection of the Environment through Criminal Law. 145 The European Court used the Lugano Convention to define 'dangerous activity' and 'damage' incurring the liability of public authorities. It noted the duty under the Strasbourg Convention for authorities to establish criminal offences for loss of life involving the disposal or treatment of hazardous wastes.
The On the merits of this case, the Court explained that the right to life provision, Article 2 of the European Convention 'must be construed as applying in the context of any activity, whether public or not, in which the right to life may be at stake, and a fortiori in the case of industrial activities, which by their very nature are dangerous, such as the operation of waste-collection sites'. According to European standards, waste disposal is a hazardous activity, therefore Article 2 applies. The resulting duty of care depends on several factors: the harmfulness of the phenomena inherent in the activity, the contingency of the risk to the applicant, the status of those involved in creating the risk and whether or not the conduct was deliberate. The court merged procedural rights into the substantive evaluation, finding that 'particular emphasis' should be placed on the public's right to information concerning the risks to life and the duty to investigate when loss of life occurs. 146 Assessing the evidence, the Court found that the authorities must have known of the risk and of the need to take preventive measures 'particularly as there were specific regulations on the matter'. 147 As such they had an obligation as well under Convention Article 2 'to take such preventive measures as were necessary and sufficient to protect those individuals…'. 148 The government failed in its duty. Like Oneryildiz, the case of Budayeva and Others v Russia 149 concerned governmental knowledge of hazards and the failure to act upon that knowledge. The difference was that the latter case involved repeated natural disasters rather than hazards originating in human activities. The standard of care did not differ appreciably, however. Governmental authorities aware of mudslide hazards in a mining district failed to take reasonable precautions, with resulting deaths in a village and loss of property. The applicants pleaded violations of Article 2 (right to life) and Protocol 1, Article 1 (right to property). The Court held the government responsible for the loss of life but found that the causal link was not established in respect of the latter claims. The applicants could not demonstrate that 'but for' the official failures to act, their property would have been safe. The July 2000 mudslide was of unprecedented severity.
Looking at the substantive aspect of the Russian government's obligations respecting dangerous activities, the Court placed special emphasis on the adoption of regulations geared to the special features of the activity in question, particularly with regard to the level of the potential risk to human life. 150 Such regulations must govern the licensing, setting up, operation, security and supervision of the activity and must make it compulsory for all those concerned to take practical measures to ensure the effective protection of citizens whose lives might be endangered by the inherent risks. 151 Supervision and monitoring are also required. The choice of particular practical measures is in principle a matter within the State's margin of appreciation and the Court will seek to avoid placing an impossible or disproportionate burden on authorities.
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After the Court requested the government to provide information on its regulatory framework, land-planning policies and specific safety measures implemented at the relevant time to respond to natural hazards, the Court found that the measures were limited to a mud-retention dam and collector that were not adequately maintained. The Court held that there was no justification for the failure to act regarding foreseeable mortal risks to the residents of the town and there was a causal link between that failure and the death and injuries suffered in the mudslide. Accordingly there was a violation of Article 2.
The wide margin of appreciation afforded in environmental matters, due to their technical complexity and the variations in State priorities and resources, is given even greater weight in the sphere of emergency relief after the fact in responding to weather events. The Court held that the State's positive obligation is less in the context of natural disasters, 'which are as such beyond human control', than in the sphere of dangerous activities of a man-made nature. The right to peaceful enjoyment of possessions, which is not absolute, requires only that the state do what is reasonable in the circumstances. 153 The standard of care is different and higher when the risk involves potential loss of life. The State in this situation has a positive obligation to do everything within the authorities' power in the sphere of disaster relief for the protection of the right to life. The origin of the threat and the extent to which one or another risk is susceptible to mitigation are factors to be evaluated in determining the scope of the state's positive obligations. 154 The Court found that the authorities had Nor were any alternative land-planning policies being implemented or monitoring stations set up. The Court noted that the public's procedural right of information can only be implemented if the government obtains the relevant information, which in this case was indispensable for ensuring the residents' safety. The authorities' failure to ensure the functioning of an early warning system was, thus, also unjustified.
Causality, evidence and precaution
Assessing risk is an important issue in litigating substantive environmental rights. Some human rights procedures limit standing to 'victims' of violations, and there must be a sufficient threat for the applicants or petitioners to qualify as a victim.
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The precautionary principle has begun to play a role in bringing more risks within the ambit of human rights litigation. The Taşkin case described above was one based on risk, stemming from the use of cyanide in gold extraction. The Court referred to the various evaluations that had been done on site, which highlighted the risks. Domestic judicial findings also demonstrated the threat to the environment and lives of the neighbouring population. The Court found Article 8 to be applicable 'where the dangerous effects of an activity to which the individuals are likely to be exposed have been determined as part of an environmental impact assessment procedure in such a way as to establish a sufficiently close link with private and family life for purposes of Article 8 of the Convention' 157 (emphasis added). The Court held that this broad reading was necessary to ensure the effectiveness of Article 8.
The evidentiary basis of the Taşkin decision was the domestic court judgment. The Court also held that 'in view of' the conclusion of the domestic court on the absence of a public interest in allowing the gold mine, it did not need to examine the case from the perspective of the normal wide margin of appreciation afforded governments in environmental matters. Therefore, there was a violation of Article 8.
The problem of fact-finding and lack of expertise is frequently said to be a hurdle to giving substantive content to environmental rights. At the international level, this has not proved to be a high hurdle thus far, because in most of the cases domestic fact-finding had already revealed the risks entailed or the consequent harm. Developing substantive environmental rights 115 a government decree had recited statistics on the increases in respiratory and blood diseases linked to air pollution, as well as the increased number of deaths from cancer. 160 The government had also determined by legislation the safe levels of various polluting substances, many of which were exceeded in the security zone where the applicant lived. The mayor of the city said the steel plant was responsible for more than 95% of industrial emissions into the town's air, 161 while a State Report on the Environment indicated that the plant in question was the largest contributor to air pollution of all metallurgical plants in Russia. The two statements reduced questions about causality. 162 In the end, both parties agreed that the applicant's place of residence was affected by industrial pollution caused by the steel plant, but they disagreed over the degree and effects of the pollution. The government claimed that the disturbance caused by the pollution was not so severe as to raise an issue under Article 8. The applicant and the European Court disagreed. The Court elaborated on its test for finding that environmental conditions are sufficiently severe to be encompassed within the guarantees of Article 8:
The assessment of that minimum is relative and depends on all the circumstances of the case, such as the intensity and duration of the nuisance, and its physical or mental effects. The general context of the environment should also be taken into account. There would be no arguable claim under Article 8 if the detriment complained of was negligible in comparison to the environmental hazards inherent to life in every modern city.
Causality was an issue on the applicant's health claims. Her medical records indicated problems but did not attribute them to any specific causes. The doctors stated, however, that her problems would be exacerbated by working in conditions of vibration, toxic pollution and an unfavourable climate. 163 The applicant also submitted an expert report 164 which linked the plant specifically to increased adverse health conditions of persons residing nearby. The Court found that the medical evidence did not establish a causal link between the pollution at her residence and her illnesses, but accepted that the evidence, include submissions by the government, was clear about the unsafe excessive pollution around her home. The Court also made reference to the expert report and the findings of the domestic courts. The Court noted that Russian legislation defined the maximum permissible concentrations as 'safe concentrations of toxic elements'. Therefore, exceeding these limits produced a presumption of unsafe conditions potentially harmful to health and well-being of those exposed to it. This presumption, together with the evidence submitted, led the court to conclude that the applicant's health deteriorated as a result of her prolonged exposure to the industrial emissions from the steel plant. Alternatively, even if that harm could not be 160. Russia's Constitution, Art 42 guarantees as follows: 'Everyone has the right to a favorable environment, to reliable information about its state, and to compensation for damage caused to his health or property by ecological disease'. The provision was not invoked in the case. 161. The Court noted that this made the case different from and more easily definable than other air pollution cases where multiple minor sources cumulate to produce the problem. 162. The Court noted that the parties produced official documents containing generalized information on industrial pollution, because basic data on air pollution are not publicly available. Para 30. 163. Fadayeva v Russia (n 92) para 45. 164. The Court made it a point to recite the qualifications of the expert when discussing the report. See ibid para 46 (n 1). quantified, the pollution 'inevitably made the applicant more vulnerable to various illnesses' and affected her quality of life at home. 165 Therefore Article 8 applied. The European Court's standard of proof is high, 166 but flexible, and takes into account the fact that governments often are the sole repository of relevant evidence. In a subsequent case involving the same Russian steel mill as was the subject of the Fadayeva judgment, the Court explained:
There is no doubt that serious industrial pollution negatively affects public health in general. However, it is often impossible to quantify its effects in each individual case, and distinguish them from the influence of other relevant factors, such as age, profession, etc. The same concerns possible worsening of the quality of life caused by the industrial pollution. The 'quality of life' is a very subjective characteristic which hardly lends itself to a precise definition. Therefore, taking into consideration the evidentiary difficulties involved, the Court has no other choice than to repose trust primarily, although not exclusively, in the findings of the domestic courts and other competent authorities in establishing factual circumstances of the case…. However, the Court cannot rely blindly on the decisions of the domestic authorities, especially when they are obviously inconsistent or contradict each other. In such situations it has to assess the evidence in its entirety. 167 The European Court took into account that 'it was widely recognized' that the environmental situation was unfavourable for the residents of the town around the steel mill and adversely affected their health and well-being.
The analysis raises the question of what other evidence is sufficient to raise the presumption of harm that the Court creates in the Fadayeva case. It should not be limited to legislative findings, because, as Zander v Sweden indicates, safe levels may be changed to accommodate economic interests without necessarily being based on sound science. The WHO and other scientific bodies have determined through epidemiological studies what constitutes safe levels of concentration of toxic, carcinogenic, mutagenic and other hazardous substances. 168 Reliable evidence from such studies can and should be introduced to demonstrate presumed harm when such levels are exceeded, even if local legislation permits higher concentrations. A petition to the Inter-American Commission, recently declared admissible, relies on such WHO standards to assert that the average sulphur dioxide levels from a metallurgical complex are detrimental to the lives and health of the nearby community in Peru. 169 In the case of Fägerskiöld v Sweden, 170 the Court cited to WHO guidelines 171 on noise pollution, in rejecting the admissibility of an application concerning wind turbines constructed and operating near the applicants' property. The Court noted that the guidelines are set at the level of the lowest adverse health effect associated with noise exposure. The Court also referred to even lower maximum levels adopted by most European countries. Applying these standards to the noise level tests submitted in the case, the Court found that the levels of noise did not exceed the WHO guidelines and were minimally above the recommended maximum level in Sweden. Therefore the environmental nuisance could not be found to reach the level of constituting severe environmental pollution. The Court also rejected the applicants' claims that their property rights were violated because the wind turbines decreased the value of their property. Assuming that there was an interference with property rights, the Court found that it was justified on several grounds, one of them being that the operation of the wind turbines was in the general interest as it is an environmentally friendly source of energy which contributes to the sustainable development of natural resources. The Court considered whether these beneficial environmental consequences were sufficient to outweigh the negative impact on the applicants. The Court reiterated its findings that the negative consequences were not severe, while the availability of renewable energy is beneficial for both the environment and society. Moreover the government had taken measures to mitigate the negative impacts on the applicants. In sum, the alleged interference was proportionate to the aims pursued and no violation of property rights occurred.
In the Greek case on lignite mining, 172 the European Social Charter Committee relied on what it called 'ample and unambiguous scientific evidence' that lignitecaused air pollution has a harmful effect on human health and life, without specifying the health risks. Despite the beneficial impacts of lignite use in providing energy independence, access to electricity at a reasonable cost and economic growth, the Committee found that the government's actions violated the State's national and international obligations to combat pollution that caused health problems. It pointed to the right to environment in the Greek constitution, as well as national environmental protection legislation and regulations, noting that these were not applied and enforced in an effective manner. In sum, Greece had not struck a reasonable balance between the interests of persons living in the lignite mining areas and the general interest, and there was thus a violation of the right to protection of health under the Charter.
CONCLUSIONS: ISSUES OF LAW OR POLICY?
The difficulties facing courts presented claims based on substantive environmental rights are significant, at least when the government has made some effort to address environmental protection. The deferential standard of review adopted by the European Court is echoed in domestic courts which make efforts to determine when domestic laws and policies are so deficient that they run afoul of human rights guarantees. In Clean Air Foundation Limited & Gordon David Oldham v The Government of the Hong Kong Special Administrative Region, 173 the applicants sought judicial review of the authorities' alleged failure to take the necessary measures to combat air pollution. The applicants contended that Hong Kong's air is so polluted that it is poisoning the people who live there, shortening their lives in breach of the Bill between the activities and the impacts, giving courts a set of data on which to base decisions about whether or not a proper balance of interests has been obtained, one which ensures an equitable outcome and minimizes the risk of harm to the environment and human rights. The substance of environmental rights involves evaluating ecological systems, determining the impacts that can be tolerated and what is needed to maintain and protect the natural base on which life depends. Environmental quality standards, precaution, and principles of sustainability can establish the limits of environmental decision-making and continue to give specific content to environmental rights in law.
